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Providing technical support to the Thai-EU FLEGT
Secretariat Office (TEFSO) and the Legality Definition

Sub-Working Group
Contract no. 13/5043/2018

By Pawinee Udommai

Executive Summary

Background

Based on a parliamentary mandate, Thailand officially requested to start Voluntary Partnership Agreement
(VPA) negotiations with the European Union on February 18th, 2013. Both Parties formally declared the
entry into the negotiation phase on September 11th, 2013. The EU FLEGT Facility hosted by EFl has engaged
with stakeholders in Thailand and provided information on the VPA process. With EU-FAO FLEGT funding
support, the Thai side established the Thai-EU FLEGT Secretariat Office (TEFSO), which is under the Royal
Forest Department (RFD) and coordinates all FLEGT related work. RFD also established an Ad-Hoc Working
Group (AHWG) to further develop the Legality Definition (LD), which involves relevant government
agencies, private sector, civil society and selected experts. The AHWG meets regularly to guide the
development of the legality definition, as well as to identify any need for amendment of current legislation.

In March 2015, Thailand formally submitted a draft legality definition (LD) including Principles, Criteria and
Legal References to the EU, who provided comments in April 2015. From 22-24 September 2016, the LD
was tested in a mini field test. The mini field test confirmed that the LD is of good quality and that a
complete field test should be conducted. As a result, a comprehensive field test of the LD was conducted
from 12 May until 24 November 2017. The field test report includes detailed recommendations on steps
for strengthening the legality definition and the development of the TLAS. To address these
recommendations, a consultant was assigned to provide technical support to TEFSO and LD Sub-Working
Group to revise the LD as requested by TEFSO. The consultant was assigned to address the
recommendations and other related issues in consultation with associated government agencies, LD Sub-
WG, TEFSO, Ad-hoc working group and EFI. The scope of this assignment includes elaborating a work plan,
making practical amendment to the LD, linking the LD with the supply chain controls (SCC) and monitoring
the upcoming legal reforms to identify potential changes to the LD that will be required.



viii

Revision process

The revision process was conducted with ongoing consultations and discussions with those who will be
responsible forimplementing the TLAS and other stakeholders. This process required extensive preparation
by the consultant to evaluate recommendations and to propose how to address them, while identifying
relevant political and technical aspects to be considered. After each discussion, it was necessary to
document decisions taken and identify how to carry them out. Decisions about how to respond to the FT
recommendations were made in consultation with stakeholders including the LD Sub-Working Group,
TEFSO, and officials of RFD and other government institutions with mandates covered by the LD. During
this process, seven Sub-Working Group meetings were convened. The consultant met with over ten
different government agencies and institutions, in addition to regular consultation with relevant RFD
departments and TEFSO, and participation in technical meetings. Decisions were progressively reviewed
and approved by the Ad Hoc Working Group (AHWG) during five meetings.

The recommendations were prioritized and next steps identified next steps for revising the legality
definition, ensuring that the requirements in the LD that pertain to other sectors accurately reflect
requirements and practice, ensuring that the LD is developed in a way to appropriately relate to supply
chain verification and supply chain controls, and ensuring that the LD is revised to reflect any relevant
revisions in the legal framework. For recommendations related to environmental and labour requirements,
the consultant first discussed priorities and, later in the process, practical ways to revise the LD with
environmental and labor ministry authorities. The consultant ensured that critical issues raised through the
VPA process were considered in the revision process. In particular, the consultant held numerous meetings
to identify and document ongoing and proposed legal revisions that would have implications for the LD and
the TLAS. Further details are provided below and in the attached Annexes.

Results of the task

A. Categorise and prioritise the FT recommendations

The first step in the process was to categorize the FT recommendations into 4 groups, by priority. The first
category is recommendations for revising the LD (Group LD in the list in Annex 3). This group was the first
priority for the LD revision. The SWG selected relevant and feasible recommendations for revising the LD
Matrix and divided them into 2 sub-groups: LD-1) Requirements already reflected in the LD but that needed
improvement (such as transport of timber requirements, a chain saw requirement) and LD-2) Legal
requirements which were missing from the LD and needed to be added in the LD (such as logging from
Conversion Forest, environmental and social requirement specified in the Factory Act B.E. 2535 (1992)).

The second category, Group SCC in Annex 3, is recommendations which are relevant to the Supply Chain
Controls. This group is a secondary priority and these recommendations were reflected in the revisions of
the LD but the linkages with the SCC have also been further developed. Annex 8 includes a detailed table
presenting the structural relations between principles for each operator in the LD and the critical control
points in the supply chain.

The third category, labeled as Group TLAS, is the recommendations which are not included in Group LD or
Group SCC but that are relevant to the Timber Assurance System. These recommendations are important



for development of the TLAS, but do not require revision of the LD or inclusion in the SCC. The
recommendations in this category are thus are outside the scope of this task but should be considered and
further explored once the TLAS has been designed.

Finally, the fourth category, Group N (Not relevant) is the recommendations that are not relevant to Thai
FLEGT VPA Process. As a result of this activity, it has been concluded that the recommendations in this
group are not be considered in the Thai VPA Process because they are outside the scope and objectives for
preparing the VPA. (This could only be reconsidered if the situation changes and the stakeholders decide
to raise these recommendations again.

(Further details in Annex 3, Categorize and prioritize of field test recommendations.)
B. Revise the LD as per selected amendment.

After the categorization of all of the recommendations, focus turned to identifying the most effective way
to carry out the recommendations identified as relevant and feasible for the LD. The Sub-WG and other
government representatives, together with the consultant, reviewed each of the selected
recommendations in Group LD to determine how they should be addressed. In this step in the process, it
was determined that most of recommendations would be addressed but the ways to revise the LD are
different from the FT report suggestions. For example, for labour and OSHE issues as well as environment
and social issues, the FT recommendations identified specific requirements based on practice in the field.
While these issues were considered to be among the priorities, the recommendations were impractical. In
consideration of the legal requirements and further input on procedures and practice, the Sub-WG and the
other government agencies, with support from the consultant, formulated practical ways to assure these
concerns were appropriate reflected in the LD. In addition to addressing the selected FT recommendations,
this task also addressed some issues essential for the LD revision, including incorporating new laws and
regulations.

The amendments selected by the SWG and reflected in the current revisions include

Restructure the LD and improve the contents

LD covers all source of legal timber for commercial purpose
Improve labour requirement including OSHE

Improve social and environmental requirements

Reflect a unique requirement for rubber

Add new Indicators for import and export customs clearance
Remove the chainsaw requirement from the LD

© N ok wN =

Update the LD as per new laws and regulations

The SWG has reviewed and validated the revised LD. The details of how the selected amendments are
addressed are in Annex 5, Conclusion of LD revision. The complete set of indicators of the revised LD is
shown in Annex 6. For the revised LD please see Annex 7, Draft of LD Annex.

C. Link the LD with the SCC

The result of this task reveals that there are critical linkages between the LD and SCC at both the structural
and substantive levels. (Annex 8, Linkage of the LD and SCC)



1. The structural linkages between Operator and Critical Control Point.

The LD Matrix includes 6 Operators which are separated by particularities of each operator’s activities,
while the SCC focuses on a series of critical control points. Operator 1: Public Land (National Reserved
Forest) , Operator 2: Public Land (other than national reserved forest and protected forest), Operator 3:
Private Land and Operator 4: Imported Timber are associated with the first critical control point (CCP4) that
are sources of timber including import point, Operator 5: Processing and Production is associated with the
second critical control point to the last critical control point before export stage (CCPy.(r.1)) that are a
processing factory and/or a trading place, and Operator 6: Export and Trade is associated with the last
critical control point (CCP,) that is an export point.

2. Representation of SCC in the LD Matrix.

The LD Matrix reflects a linkage of each activities in supply chain control in Principle 1: Operator Legality
(including Land), Principle 2: Operator’s Forest Management, Harvesting Obligations and Practices and
Principle 3: Sourcing and transportation of Timber. Verifiers specified in such Principles are evidence for
traceability and its Description of Verification process could be applied for the verification process of SCC.

3. SCCof legal timber that is not presented in the LD Matrix.

Timber sourced from private land (covering all species as per the draft revised Section 7 of Forest Act) is
not regulated by any law or regulation. Timber sourced from old buildings is regulated only before
demolition, and thus in case of intending to transport such timber outside the provincial boundary, no law
or regulation applies.

4. Timber permitted to harvest for personal or community use only, not for commercial purpose.

Timber sourced from specific area of public land such as community forest cannot be sold (not in the
domestic market nor for export). Therefore, the process to exclude this timber from the supply chain
control must be described.

5. Prohibited import measure and measure for transit of timber.

When species prohibited for import are imported, this timber should be declared in order to monitor this
timber and ensure that prohibited species are not mixed with legal timber supply chain. In addition, transit
timber must not be mixed with the supply chain, therefore the process for transit must be described clearly
in the supply chain controls.

6. lllegal timber.

Timber that is judged as illegal will be used to construct government buildings through a process conducted
by the FIO. This means that illegal timber is not returned to the supply chain. Therefore, the process for
excluding illegal timber from the supply chain must be described in the supply chain controls.

D. Monitor the legal reform.

There are some legal reforms that were publically announced before the beginning of this task. However,
many more legal reforms were identified during this activity in the process of consultations with the other
government agencies.
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Legal reforms which are in the process include:

Forest Bill (No. ...) B.E. ...
Community Forest Bill B.E. ...
National Land Policy Committee Bill B.E. ...

HwnNn =

Repeal and revise RFD rules on criteria, procedure, condition and permission of a utilization within

the National Reserved Forest

5. Draft of the Department of Agriculture on criteria, procedure and condition of an application for
register a place for growing or planting a Conserved Plant, which is a perennial, intending to export
under PLANTS ACT B.E. 2518, B.E. ...

6. Revise an Announcement of the Ministry of Natural Resources and Environment on a category and
size of a project or business that prepare an EIA.

7. Draft of an Announcement of the Ministry of Commerce on regulating round log, sawn timber and

charcoal to apply for a permission to export and regulate a timber product derive from any species

and some species of balled and burlap trees to hold a certificate to export B.E. ...

Legal reforms which may result in new regulations include:

1. Regulation on Self-declaration
2. Regulation on Due Diligence System
3. Regulation on FLEGT License

The main points of the draft laws and regulations outlined above and where the LD might be revised are
specified in Annex 9.

Recommendations/Next steps (Annex 10)
1. Develop the revised LD (Short-term next step)

The revised LD prepared in this task is based on current laws and regulations. However, during the period
of this activity, a number of new laws or regulations are being currently developed. The important laws and
regulations that will be finalized soon are the revised Forest Act and the new regulation on DDS. These are
keys requirement to examine the legality of timber. Therefore, these legal reforms will be monitored closely
in order to be added into the LD once they enter into force. These areas are listed in detail in Annex 9, along
with the legal instruments or provisions being revised.

Furthermore, labour, environmental and social requirement of Operator 1, 2 and 3 for non-FIO are missing
from the LD because they have not been established. There is a need to develop good practice guidance
appropriate for different sizes of operators. Then, how the guidance can be incorporated into the LD or
TLAS should be considered further.

2. Prepare a supply chain control (Medium-term next step)

The supply chain control paper should be prepared to conform with Principles 1, 2 and 3 of the LD that
relate to evidence for traceability and verification processes of the supply chain. For timber that is not
brought into the supply chain, the process to exclude them from the supply chain will also have to be
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described. Furthermore, there is need to explore the supply chain controls for timber from old buildings
which is a legal timber but is not regulated by any law.

3. Monitor the legal reform (Medium-term and long-term next step)

Need to monitor the laws and regulations specified in Annex 9 in order to develop the LD once such laws
or regulations are effective. Other new laws and regulation should also be investigated continually.

4. Develop the TLAS (Long-term next step)

Existing voluntary measures should be considered to design TLAS such as FIO’s policy and measure on
sustainable forest management, A certificate of forest sustainable management under the Plantation Act.
Referring to a finding in the FT report the result of this task confirms that sharing of information between
various regulator/government departments is needed to design the TLAS.
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Example of a supply chain and simple chain of custody (solid wood garden furniture)
NOTE 1 It is assumed that each critical control point represents a change of location OR change of 'ownership' of the timber or product.

Critical control point 1 CccpP 2 CCP 3 CCP 4 CCP5

Point of entry to the supply . Secondary o Point of sale or
. q Primary processor q 9 urer >
chain processor export

Produced in country
Felled and harvested as raw timber
from:

- Natural forest
- Plantation
- Agricultural by product

Imported Product Product Product Product

In the form of:

- Round log Rough sawn timber Dried and cut to Pieces fabricated Packaged and

- Lumber or sawn timber dimensions into chairs and labelled furniture

- Veneer, plywood or board products tables ready for exportor in
- Processed or semi-finished product retailers showroom

- Fibre, pulp, paper

CcP 1 ccP 2 CC\LP.? CC\‘l}:ll CCP5
\Z 4
EVIDENCE AND PROOF OF LEGALITY
At this point in the supply chain - the At each Critical Control Point (CCP) in the supply chain what documentary or physical evidence
point of entry - what documentary or is considered the absolute minimum to ensure:
physical evidence would be necessary
to demonstrate: 1. Proof of the origin of the wood or its previous 'owners' or custodians
1. Proof of origin or source of wood 2. Proof of the legality of the wood and the processing and transport of the wood up to this CCP
2. Proof of the legality of the wood 3. Proof of the product's identity to this CCP

3. Proof of the product's identity
o o « o P v da , oA 4 uod, v .
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